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IN T HE UTAH COURT 0 F ^ , ^ ^ ^ ^ £ £ A _ 
CAREN BISCHEL, 
P l a i n t i f f , and A p p e l l a n t , 
vs. 
HEATHER J. MERRITT, and 
SALT LAKE COUNTY, 
D e f e n d a n t s , and 
A p p e l l e e s . 
C a s e N o . 9 4 0 5 5 9 - C A 
P r i o r i t y N o . 1 5 
BRIEF OF A P P E L L E E S HEATHER J. MERRITT 
A N D S A L T LAKE C O U N T Y 
APPEAL FROM ORDER OF THE THIRD J U D I C I A L D I S T R I C T 
C O U R T , JUDGE J. D E N N I S F R E D E R I C K , D E N Y I N G 
P L A I N T I F F ' S MOTION TO SET A S I D E ORDER OF D I S M I S S A L 
S A M U E L KING 
A t t o r n e y at Law 
2 1 2 0 South 1300 E a s t , S u i t e 301 
Sal t Lake C i t y , Utah 8 4 1 0 6 
T e l e p h o n e ( 8 0 1 ) 4 8 6 3 7 5 1 
D O U G L A S R. SHORT, 5 3 4 4 
Sa l t Lake County A t t o r n e y 
MICHAEL E. P O S T M A , 6 3 1 3 
D e p u t y County A t t o r n e y 
2 0 0 1 S o u t h Sta te S tree t 
# S 3 4 0 0 
Sa l t Lake C i t y , Utah 8 4 1 9 0 
T e l e p h o n e : ( 8 1 0 ) 4 6 8 - 3 4 2 1 
FILED 
APR 241995 
COURT OF APPEALS 
IN T H E U T A H C O U R T OF A P P E A L S 
C A R E N B I S C H E L , 
P l a i n t i f f , and A p p e l l a n t , 
v s . 
H E A T H E R J. M E R R I T T , and 
S A L T L A K E C O U N T Y , 
D e f e n d a n t s , and 
A p p e l l e e s . 
C a s e N o . 9 4 0 5 5 9 - C A 
P r i o r i t y N o . 15 
B R I E F OF A P P E L L E E S H E A T H E R J. M E R R I T T 
A N D S A L T L A K E C O U N T Y 
A P P E A L F R O M O R D E R OF T H E T H I R D J U D I C I A L D I S T R I C T 
C O U R T , J U D G E J. D E N N I S F R E D E R I C K , D E N Y I N G 
P L A I N T I F F ' S M O T I O N TO S E T A S I D E O R D E R OF D I S M I S S A L 
S A M U E L K I N G D O U G L A S R. S H O R T , 5 3 4 4 
A t t o r n e y at L a w S a l t L a k e C o u n t y A t t o r n e y 
2 1 2 0 S o u t h 1300 E a s t , S u i t e 301 M I C H A E L E. P O S T M A , 6 3 1 3 
S a l t L a k e C i t y , U t a h 8 4 1 0 6 D e p u t y C o u n t y A t t o r n e y 
T e l e p h o n e ( 8 0 1 ) 4 8 6 3 7 5 1 2 0 0 1 S o u t h S t a t e S t r e e t 
# S 3 4 0 0 
S a l t L a k e C i t y , U t a h 8 4 1 9 0 
T e l e p h o n e : ( 8 1 0 ) 4 6 8 - 3 4 2 1 
T A B L E OF C O N T E N T S 
J U R I S D I C T I O N OF A P P E L L A T E C O U R T 1 
I S S U E S P R E S E N T E D FOR R E V I E W 1 
S T A N D A R D OF R E V I E W 2 
D E T E R M I N A T I V E L A W 2 
S T A T E M E N T OF F A C T S 2 
O B J E C T I O N S TO P L A I N T I F F ' S S T A T E M E N T OF F A C T S 5 
S U M M A R Y OF A R G U M E N T S 7 
A R G U M E N T 8 
I S S U E N O . I 
P L A I N T I F F A D O P T E D T H E I N C O R R E C T 
S T A N D A R D OF R E V I E W TO C O N T R O L T H I S 
A P P E A L 8 
I S S U E N O . II 
P L A I N T I F F F A I L E D TO F I L E A P R O P E R 
N O T I C E OF C L A I M AS R E Q U I R E D BY T H E 
U T A H G O V E R N M E N T A L I M M U N I T Y A C T 10 
I S S U E N O . I l l 
E Q U I T A B L E E S T O P P E L M A Y N O T BE I N V O K E D 
A G A I N S T D E F E N D A N T S 19 
I S S U E N O . IV 
S T R I C T C O M P L I A N C E IS R E Q U I R E D BY U T A H 
C O U R T S , N O T H Y P E R T E C H N I C A L I T Y 24 
I S S U E N O . V 
P L A I N T I F F IS N O T E N T I T L E D TO THE A W A R D 
OF F E E S A N D C O S T S ON T H I S A P P E A L 26 
C O N C L U S I O N 27 
i 
T A B L E OF A U T H O R I T I E S 
C A S E S 
A n d e r s o n v. P u b l i c S e r v i c e C o m m ' n of U t a h . 839 P . 2 d 8 2 2 
( U t a h 1 9 9 2 ) 21 
B i r c h v. B i r c h . 7 7 1 P . 2 d 1 1 1 4 ( U t a h C t . A p p . 1 9 8 9 ) 2 , 9 
C e l e b r i t y C l u b . I n c . v . U t a h L i q u o r C o n t r o l C o m m . . 6 0 2 
P . 2 d 6 8 9 ( U t a h 1 9 7 9 ) 21 
E l d r e d g e v. U t a h S t a t e R e t i r e m e n t B d . . 795 P . 2 d 671 ( U t a h 
C t . A p p . 1 9 9 0 ) 2 1 , 22 
F M A F i n a n c i a l C o r p . v . H a n s e n D a i r y I n c . . 6 1 7 P . 2 d 3 2 7 
( U t a h 1 9 8 0 ) 2 2 - 2 3 
L a m a r r v. U t a h S t a t e D e p t . of T r a n s p . . 8 2 8 P . 2 d 535 ( U t a h 
C t . A p p . 1 9 9 2 ) 1 1 , 12 , 25 
M a d s e n v. B o r t h i c k . 7 6 9 P . 2 d 2 4 5 ( U t a h 1 9 8 8 ) 11 
N i e l s o n v. G u r l e v . 8 8 8 P . 2 d 130 ( U t a h C t . A p p . 1 9 9 5 ) 11 
O l s o n v. S a l t L a k e C i t y S c h o o l D i s t . . 7 2 4 P . 2 d 9 6 0 ( U t a h 
1 9 8 6 ) 11 
S c a r b o r o u g h v. G r a n i t e S c h o o l D i s t . . 531 P . 2 d 4 8 0 ( U t a h 
1 9 7 5 ) 1 2 , 2 5 
S e a r s v . S o u t h w o r t h . 5 6 3 P . 2 d 192 ( U t a h 1 9 7 7 ) 12 , 25 
S t u c k e r v . S u m m i t C o u n t y . 8 7 0 P . 2 d 2 8 3 ( U t a h C t . A p p . 
1 9 9 4 ) 23 
ii 
U t a h S t a t e U n i v . v . S u t r o & C o . . 6 4 6 P . 2 d 715 ( U t a h 1 9 8 2 ) . . . 20 
V a r o z v. S e v e v . 506 P . 2 d 4 3 5 ( U t a h 1 9 7 3 ) c 1 1 - 1 2 
W a r r e n v. P r o v o C i t y C o r p . . 838 P . 2 d 1125 ( U t a h 1 9 9 2 ) 12 
O T H E R A U T H O R I T I E S 
U t a h R u l e s of C i v i l P r o c e d u r e , R u l e 4 ( e ) ( 7 ) 18 
U t a h R u l e s of C i v i l P r o c e d u r e , R u l e 4 ( e ) ( l l ) 17 
U t a h R u l e s of C i v i l P r o c e d u r e , R u l e 5 ( b ) 17 
U t a h R u l e s of C i v i l P r o c e d u r e , R u l e 7 15 
U t a h R u l e s of C i v i l P r o c e d u r e , R u l e 8 ( d ) 14 
U t a h R u l e s of C i v i l P r o c e d u r e , R u l e 1 2 ( h ) ( 2 ) 11 
U t a h R u l e s of C i v i l P r o c e d u r e , R u l e 6 0 ( b ) ( 7 ) 1, 7 
U t a h C o d e A n n . § 6 3 - 3 0 - 1 2 ( 1 9 9 3 ) 11 
U t a h C o d e A n n . § 6 3 - 3 0 - 1 3 ( 1 9 9 3 ) 2 , 1 0 - 1 1 
U t a h C o d e A n n . § 7 8 - 2 - 2 ( 2 ) ( J) ( 1 9 9 2 & S u p p . 1 9 9 4 ) 1 
U t a h C o d e A n n . § 7 8 - 2 a - 3 ( 2 ) ( K ) ( 1 9 9 2 & S u p p . 1 9 9 4 ) 1 
iii 
J U R I S D I C T I O N O F T H E A P P E L L A T E C O U R T 
T h i s is an a p p e a l f rom an o r d e r of t h e H o n o r a b l e J. D e n n i s 
F r e d e r i c k , of t h e T h i r d J u d i c i a l D i s t r i c t C o u r t , in and for S a l t 
L a k e C o u n t y , S t a t e of U t a h . T h e U t a h S u p r e m e C o u r t had 
j u r i s d i c t i o n to h e a r t h i s a p p e a l p u r s u a n t to U t a h C o d e A n n . § 
7 8 - 2 - 2 ( 3 ) ( J ) ( 1 9 9 2 & S u p p . 1 9 9 4 ) . T h e U t a h C o u r t of A p p e a l s 
c u r r e n t l y h a s j u r i s d i c t i o n to h e a r t h i s a p p e a l p u r s u a n t to U t a h 
C o d e A n n . § 7 8 - 2 a - 3 ( 2 ) ( K ) ( 1 9 9 2 & S u p p . 1 9 9 4 ) . 
I S S U E S P R E S E N T E D F O R R E V I E W 
I S S U E N O . I: W h a t is t h e p r o p e r s t a n d a r d of r e v i e w 
g o v e r n i n g t h e a p p e a l f rom t h e t r i a l c o u r t ' s d e n i a l of a R u l e 
6 0 ( b ) ( 7 ) , M o t i o n to Se t A s i d e O r d e r of D i s m i s s a l ? 
I S S U E N O . I I : Was t h e t r i a l c o u r t c o r r e c t in d e n y i n g 
P l a i n t i f f ' s M o t i o n to Se t A s i d e O r d e r of D i s m i s s a l , or in o t h e r 
w o r d s , d id t h e p l a i n t i f f f a i l to f i l e a p r o p e r N o t i c e of A p p e a l as 
r e q u i r e d by t h e U t a h G o v e r n m e n t a l I m m u n i t y A c t ? 
I S S U E N O . I l l : May e q u i t a b l e e s t o p p e l be i n v o k e d a g a i n s t 
d e f e n d a n t s ? 
I S S U E N O . I V : Is f a i l u r e to f u l l y c o m p l y w i t h t h e n o t i c e 
p r o v i s i o n s of t h e U t a h G o v e r n m e n t a l I m m u n i t y Ac t a 
" h y p e r t e c h n i c a l i t y " t h a t w a r r a n t s r e v e r s a l of t h e t r i a l c o u r t ' s 
O r d e r D e n y i n g P l a i n t i f f ' s M o t i o n to Se t A s i d e O r d e r of 
D i s m i s s a l ? 
I S S U E N O . V: Is p l a i n t i f f e n t i t l e d to t h e a w a r d of c o s t s 
and f e e s on t h i s a p p e a l ? 
STANDARD OF REVIEW 
T h e p r o p e r s t a n d a r d of r e v i e w w h e n r e v i e w i n g a t r i a l 
c o u r t ' s r u l i n g on a m o t i o n for r e l i e f f rom j u d g m e n t u n d e r R u l e 
6 0 ( b ) , U t a h R u l e s of C i v i l P r o c e d u r e , is s e t f o r t h in B i r c h v. 
B i r c h . 771 P . 2 d 1 1 1 4 ( U t a h C t . A p p . 1 9 8 9 ) . " T h e t r i a l c o u r t is 
a f f o r d e d b r o a d d i s c r e t i o n in r u l i n g on a m o t i o n for r e l i e f f rom 
j u d g m e n t u n d e r U t a h R . C i v . P . 6 0 ( b ) , a n d i t s d e t e r m i n a t i o n w i l l 
n o t be d i s t u r b e d a b s e n t an a b u s e of d i s c r e t i o n . " Ld. at 1 1 1 7 . 
D E T E R M I N A T I V E LAW 
A c l a i m a g a i n s t a p o l i t i c a l s u b d i v i s i o n , or 
a g a i n s t i t s e m p l o y e e for an a c t or o m i s s i o n o c c u r r i n g 
d u r i n g t h e p e r f o r m a n c e of h i s d u t i e s , w i t h i n t h e s c o p e 
of e m p l o y m e n t , or u n d e r c o l o r of a u t h o r i t y , is b a r r e d 
u n l e s s n o t i c e of c l a i m is f i l e d w i t h t h e g o v e r n i n g 
b o d y of t h e p o l i t i c a l s u b d i v i s i o n w i t h i n o n e y e a r 
a f t e r t h e c l a i m a r i s e s , or b e f o r e t h e e x p i r a t i o n of a n y 
e x t e n s i o n of t i m e g r a n t e d u n d e r S e c t i o n 6 3 - 3 0 - 1 1 , 
r e g a r d l e s s of w h e t h e r or n o t t h e f u n c t i o n g i v i n g r i s e 
to t h e c l a i m is c h a r a c t e r i z e d as g o v e r n m e n t a l . 
U t a h C o d e A n n . § 6 3 - 3 0 - 1 3 ( 1 9 9 3 ) ( e m p h a s i s a d d e d ) . 
STATEMENT OF THE FACTS 
1. On F e b r u a r y 1, 1 9 9 3 , p l a i n t i f f / a p p e l l a n t ( " P l a i n t i f f " ) 
and d e f e n d a n t M e r r i t t w e r e i n v o l v e d in an a u t o m o b i l e a c c i d e n t . 
2 
2 . On A p r i l 2 3 , 1 9 9 3 , p l a i n t i f f s e r v e d a N o t i c e of C l a i m 
u p o n t h e S a l t L a k e C o u n t y A t t o r n e y ' s O f f i c e . The N o t i c e of 
C l a i m w a s a d d r e s s e d to M s . T r i s h M c D o n a l d , S a l t L a k e C o u n t y 
A t t o r n e y ' s O f f i c e . See A p p e l l a n t ' s E x h i b i t 1, N o t i c e of C l a i m . 
3 . P l a i n t i f f a l l e g e s t h a t h e r a t t o r n e y w a s i n s t r u c t e d by a 
s e c r e t a r y in t h e S a l t L a k e C o u n t y C o m m i s s i o n ' s O f f i c e to f i l e 
h i s N o t i c e of C l a i m d i r e c t l y w i t h t h e S a l t L a k e C o u n t y 
A t t o r n e y ' s O f f i c e . See A p p e l l a n t ' s E x h i b i t 6, M o t i o n to Se t 
A s i d e O r d e r of D i s m i s s a l ( " M o t i o n to Se t A s i d e " ) . 
4 . P l a i n t i f f f u r t h e r a l l e g e s t h a t h e r a t t o r n e y , Mr . K i n g 
s p o k e w i t h M s . M c D o n a l d , a c l a i m s a d j u s t e r w i t h t h e c o u n t y 
a t t o r n e y ' s o f f i c e , w h o i n f o r m e d M r . K i n g t h a t p l a i n t i f f ' s N o t i c e 
of C l a i m s h o u l d be m a i l e d d i r e c t l y to h e r . 
5 . A f t e r u n s u c c e s s f u l l y a t t e m p t i n g to n e g o t i a t e h e r c l a i m , 
p l a i n t i f f f i l e d s u i t a g a i n s t S a l t L a k e C o u n t y on J a n u a r y 2 8 , 
1 9 9 4 . 
6. On F e b r u a r y 2 2 , 1 9 9 4 , D e f e n d a n t s m o v e d the t r i a l c o u r t 
to d i s m i s s p l a i n t i f f ' s c o m p l a i n t for l a c k o f j u r i s d i c t io n on t h e 
g r o u n d s t h a t p l a i n t i f f f a i l e d to f i l e a p r o p e r N o t i c e of C l a i m 
w i t h t h e g o v e r n i n g b o d y of S a l t L a k e C o u n t y , t h e S a l t L a k e 
3 
C o u n t y C o m m i s s i o n . S e e A p p e l l a n t ' s E x h i b i t 2 , M o t i o n to 
D i s m i s s . 
7. The t r i a l c o u r t g r a n t e d d e f e n d a n t s ' M o t i o n to D i s m i s s 
and an O r d e r of D i s m i s s a l w a s s i g n e d by t h e t r i a l c o u r t on 
M a r c h 2 9 , 1 9 9 4 . See A p p e l l a n t ' s E x h i b i t 5 , O r d e r of D i s m i s s a l . 
8. On A p r i l 2 8 , 1 9 9 4 , p l a i n t i f f m o v e d t h e t r i a l c o u r t to 
se t a s i d e t h e o r d e r of d i s m i s s a l p u r s u a n t to R u l e 6 0 ( b ) ( 7 ) , U t a h 
R u l e s of C i v i l P r o c e d u r e . Se e A p p e l l a n t ' s E x h i b i t 6, M o t i o n to 
Se t A s i d e . 
9 . A f t e r b e i n g f u l l y b r i e f e d on t h e i s s u e s t h e t r i a l d e n i e d 
p l a i n t i f f ' s M o t i o n to Se t A s i d e O r d e r of D i s m i s s a l . See 
A p p e l l a n t ' s E x h i b i t 7, D e f e n d a n t s ' M e m o r a n d u m in O p p o s i t i o n 
to P l a i n t i f f ' s M o t i o n to Se t a s i d e O r d e r of D i s m i s s a l 
( " M e m o r a n d u m in O p p o s i t i o n " ) ; A p p e l l a n t ' s E x h i b i t 8, 
P l a i n t i f f ' s R e p l y ; A p p e l l a n t ' s E x h i b i t 9 , O r d e r D e n y i n g M o t i o n 
to Se t A s i d e O r d e r of D i s m i s s a l ( " O r d e r D e n y i n g M o t i o n " ) . T h e 
t r i a l c o u r t s i g n e d t h e O r d e r D e n y i n g P l a i n t i f f ' s M o t i o n to Se t 
A s i d e O r d e r of D i s m i s s a l on J u n e 1 3 , 1 9 9 4 . 
10 . On J u n e 2 7 , 1 9 9 4 , p l a i n t i f f s e r v e d h e r N o t i c e of 
A p p e a l u p o n d e f e n d a n t S a l t L a k e C o u n t y . P l a i n t i f f s p e c i f i c a l l y 
a p p e a l s f rom t h e p o r t i o n of t h e J u n e 1 3 , 1994 O r d e r w h i c h 
4 
s t a t e s : " IT IS H E R E B Y O R D E R E D T H A T P l a i n t i f f ' s M o t i o n to 
Se t A s i d e O r d e r of D i s m i s s a l is d e n i e d . P l a i n t i f f f a i l e d to 
a r t i c u l a t e s u f f i c i e n t r e a s o n s j u s t i f y i n g r e l i e f , t h e t r i a l C o u r t ' s 
O r d e r of D i s m i s s a l w a s n o t b a s e d u p o n a m i s t a k e n a s s u m p t i o n 
of f a c t , s t r i c t c o m p l i a n c e is r e q u i r e d by t h e U t a h G o v e r n m e n t a l 
I m m u n i t y A c t ' s N o t i c e of C l a i m p r o v i s i o n s , and e q u i t a b l e 
e s t o p p e l may no t be i n v o k e d a g a i n s t S a l t L a k e C o u n t y and t h e 
S a l t L a k e C o u n t y C o m m i s s i o n . " N o t i c e of A p p e a l at 1 . 
O B J E C T I O N S TO P L A I N T I F F ' S S T A T E M E N T OF F A C T S 
1. D e f e n d a n t s o b j e c t to p a r a g r a p h s 3 and 4 of p l a i n t i f f ' s 
s t a t e m e n t of f a c t s on t h e g r o u n d s t h a t p l a i n t i f f h a s e x p a n d e d 
t h e f a c t s b e y o n d t h o s e c o n t a i n e d in A p p e l l a n t ' s E x h i b i t 3 , 
P l a i n t i f f ' s V e r i f i e d A n s w e r to D e f e n d a n t ' s M o t i o n to D i s m i s s , 
w h i c h w e r e t h e o n l y f a c t s p r e s e n t e d to t h e t r i a l c o u r t by t h e 
p l a i n t i f f . 
2 . D e f e n d a n t s o b j e c t to p a r a g r a p h 5 of p l a i n t i f f ' s 
s t a t e m e n t of f a c t s on t h e g r o u n d s t h a t p l a i n t i f f m a k e s a 
c o n c l u s i o n n o t s u p p o r t e d by t h e r e c o r d . P l a i n t i f f p u t s f o r t h a 
l e g a l c o n c l u s i o n , n o t f a c t s . 
3 . D e f e n d a n t s o b j e c t to t h e s e c o n d and t h i r d s e n t e n c e s of 
p a r a g r a p h 6 of p l a i n t i f f ' s s t a t e m e n t of f a c t s on t h e g r o u n d s t h a t 
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no s u c h f a c t s w e r e p r e s e n t e d to t h e t r i a l c o u r t d u r i n g t h e 
p r o c e e d i n g s t h e r e . P l a i n t i f f s h o u l d n o t be a l l o w e d to r a i s e 
t h e s e f a c t s for t h e f i r s t t i m e on a p p e a l . As s u c h , t h e y s h o u l d 
be i g n o r e d by t h i s C o u r t . 
4 . D e f e n d a n t s o b j e c t to a l l of p a r a g r a p h 8 of p l a i n t i f f ' s 
s t a t e m e n t of f a c t s , i n c l u d i n g s u b - p a r a g r a p h s A, B , and C. 
T h e s e f a c t s a r e i r r e l e v a n t and w e r e n o t p r e s e n t e d to t h e t r i a l 
c o u r t d u r i n g t h e p r o c e e d i n g s t h e r e . P l a i n t i f f s h o u l d n o t be 
a l l o w e d to r a i s e t h e s e f a c t s for t h e f i r s t t i m e on a p p e a l . As 
s u c h , t h e y s h o u l d be i g n o r e d by t h i s C o u r t . 
5 . D e f e n d a n t s o b j e c t to p a r a g r a p h 11 o f p l a i n t i f f ' s 
s t a t e m e n t of f a c t s on t h e g r o u n d s t h a t p l a i n t i f f i m p l i e s t h a t 
d e f e n d a n t s had a d u t y to r a i s e c e r t a i n f a c t s b e f o r e t h e t r i a l 
c o u r t . D e f e n d a n t s r a i s e d a l l n e c e s s a r y f a c t s b e f o r e t h e t r i a l 
c o u r t . If p l a i n t i f f w i s h e d to h a v e f a c t s p r e s e n t e d to t h e t r i a l 
c o u r t is w a s h e r d u t y to do s o , n o t d e f e n d a n t s . 
6. D e f e n d a n t s o b j e c t to t h e s e c o n d p a r a g r a p h of p a r a g r a p h 
13 of p l a i n t i f f ' s s t a t e m e n t of f a c t s . A g a i n , if p l a i n t i f f w a n t e d 
to s u b m i t t h e a f f i d a v i t of M s . T r i s h M c D o n a l d to t h e t r i a l c o u r t 
i t w a s w i t h i n h e r p o w e r to do s o . P l a i n t i f f c a n n o t b l a m e 
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d e f e n d a n t s for h e r o w n f a i l u r e to a d e q u a t e l y i n f o r m the t r i a l 
c o u r t of p l a i n t i f f ' s p o s i t i o n . 
7 . D e f e n d a n t s o b j e c t s to p a r a g r a p h s 15 t h r o u g h 21 of 
p l a i n t i f f ' s s t a t e m e n t of f a c t s on t h e g r o u n d s t h a t t h e y do no t 
c o n t a i n f a c t s , bu t r a t h e r a r e t h e a r g u m e n t and s p e c u l a t i o n of 
p l a i n t i f f ' s a t t o r n e y . 
S U M M A R V O F A R G U M E N T S 
I S S U E N O . I: T h e p r o p e r s t a n d a r d of r e v i e w to be a p p l i e d 
on an a p p e a l f rom a R u l e 6 0 ( b ) ( 7 ) M o t i o n to Se t A s i d e O r d e r of 
D i s m i s s a l is t h a t t h e t r i a l c o u r t is a f f o r d e d b r o a d d i s c r e t i o n in 
r u l i n g on t h e m o t i o n , and i t s d e t e r m i n a t i o n w i l l no t be 
d i s t u r b e d a b s e n t an a b u s e o l d i s c r e t i o n . 
I S S U E N O . I I : P l a i n t i f f f a i l e d to f i l e a p r o p e r N o t i c e of 
C l a i m as r e q u i r e d by t h e U t a h G o v e r n m e n t a l I m m u n i t y A c t . As 
s u c h , t h e t r i a l c o u r t c o r r e c t l y d e n i e d p l a i n t i f f ' s M o t i o n to Se t 
A s i d e O r d e r of D i s m i s s a l . 
I S S U E N O . I l l : E q u i ! i b 1 e e s t o p p e l may no t be i n v o k e d 
a g a i n s t d e f e n d a n t s . P l a i n t i f f f a i l e d to s u f f i c i e n t l y s u b s t a n t i a t e 
h e r a l l e g a t i o n t h a t a s e c r e t a r y in t h e S a l t L a k e C o u n t y 
C o m m i s s i o n ' s o f f i c e i n s t r u c t e d h e r a t t o r n e y to f i l e her N o t i c e 
of C l a i m w i t h a c l a i m s a d j u s t e r e m p l o y e d in t h e S a l t L a k e 
C o u n t y A t t o r n e y ' s O f f i c e . 
I S S U E N O . I V : S t r i c t c o m p l i a n c e w i t h t h e n o t i c e 
p r o v i s i o n s of t h e U t a h G o v e r n m e n t a l I m m u n i t y Ac t is r e q u i r e d , 
no t " h y p e r t e c h n i c a l i t y . " 
I S S U E N O . V: P l a i n t i f f is n o t e n t i t l e d to t h e a w a r d of 
c o s t s and f e e s on t h i s a p p e a l . D e f e n d a n t s m o t i o n is w e l l 
g r o u n d e d in f ac t and w a s w a r r a n t e d by e x i s t i n g l a w . 
A R G U M E N T 
I S S U E N O . I 
P L A I N T I F F A D O P T E D T H E I N C O R R E C T 
S T A N D A R D OF R E V I E W TO C O N T R O L 
T H I S A P P E A L 
P l a i n t i f f a p p e a l s f rom t h e p o r t i o n of t h e J u n e 1 3 , 1 9 9 4 , 
O r d e r D e n y i n g P l a i n t i f f ' s M o t i o n to Se t A s i d e O r d e r of 
D i s m i s s a l , and D e n y i n g D e f e n d a n t ' s R e q u e s t for S a n c t i o n s . S e e 
N o t i c e of A p p e a l at 1. S p e c i f i c a l l y , p l a i n t i f f a p p e a l s f rom t h a t 
p o r t i o n of t h e o r d e r w h i c h s t a t e s : " I T IS H E R E B Y O R D E R E D 
T H A T P l a i n t i f f ' s M o t i o n to Se t A s i d e O r d e r of D i s m i s s a l is 
d e n i e d . P l a i n t i f f f a i l e d to a r t i c u l a t e s u f f i c i e n t r e a s o n s 
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j u s t i f y i n g r e l i e f , t h e t r i a l C o u r t ' s O r d e r of D i s m i s s a l w a s n o t 
b a s e d u p o n a m i s t a k e n a s s u m p t i o n of f a c t , s t r i c t c o m p l i a n c e is 
r e q u i r e d by t h e U t a h G o v e r n m e n t a l I m m u n i t y A c t ' s N o t i c e of 
C l a i m p r o v i s i o n s , and e q u i t a b l e e s t o p p e l may no t be i n v o k e d 
a g a i n s t S a l t L a k e C o u n t y and t h e S a l t L a k e C o u n t y 
C o m m i s s i o n . " N o t i c e of A p p e a l at 1. T h e r e f o r e , p l a i n t i f f is 
a p p e a l i n g t h e ! c o u r t ' s d e n i a l o f p 1 a i n t i f f' s R u l e 6 0 ( b ) ( 7 ) 
M o t i o n to s e t A s i d e O r d e r of D i s m i s s a l . 
T h e % p r o p e r s t a n d a r d of r e v i e w w h e n r e v i e w i n g a t r i a l 
c o u r t ' s r u l i n g on a m o t i o n for r e l i e f f rom j u d g m e n t u n d e r R u l e 
6 0 ( b ) , U t a h R u l e s of C i v i l P r o c e d u r e , is s e t f o r t h in B i r c h v. 
B i r c h . 771 P . 2 d J H J t a h C t . A p p . 1 9 8 9 ) . " T h e t r i a l c o u r t is 
a f f o r d e d b r o a d d i s c r e t i o n in r u l i n g on a m o t i o n for r e l i e f f rom 
j u d g m e n t u n d e r U t a h R . C i v . P . 6 0 ( b ) , and i t s d e t e r m i n a t i o n w i l l 
no t be d i s t u r b e d a b s e n t se of d i s c r e t i o n . " I_d. at 1 1 1 7 . 
P l a i n t i f f p r o p o s e s t h a t t h i s C o u r t s h o u l d g i v e t h e t r i a l 
c o u r t no d e f e r e n c e and r e v i e w i t s r u l i n g for c o r r e c t n e s s . 
A p p e l l a n t ' s B r i e f at 1 0 - 1 1 . T h i s is t h e w r o n g s t a n d a r d of 
r e v i e w . P l a i n t i f f w o u l d o n l y be e n t i t l e d to h a v e he r a p p e a l 
g o v e r n e d by t h i s d e f e r e n t i a l s t a n d a r she a p p e a l e d t h e t r i a l 
c o u r t ' s O r d e r of D i s m i s s a l d a t e d M a r c h 2 9 , 1 9 9 4 . P l a i n t i f f h a s 
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n o t a p p e a l e d t h i s o r d e r . If p l a i n t i f f d o e s c o n t e n d t h a t s h e 
a p p e a l s t h e t r i a l c o u r t ' s M a r c h 2 9 , 1 9 9 4 , O r d e r of D i s m i s s a l , 
t h e n t h i s a p p e a l is t i m e - b a r r e d b e c a u s e p l a i n t i f f d i d n o t f i l e h e r 
N o t i c e of A p p e a l u n t i l J u n e 2 7 , 1 9 9 4 . T h e r e f o r e , e i t h e r 
p l a i n t i f f ' s a p p e a l s h o u l d be d i s m i s s e d for f a i l u r e to f i l e a 
t i m e l y N o t i c e of A p p e a l , or t h e " a b u s e of d i s c r e t i o n " s t a n d a r d 
of r e v i e w c o n t r o l s t h i s a p p e a l . D e f e n d a n t s c o n t e n d t h a t t h e 
a b u s e of d i s c r e t i o n s t a n d a r d c i t e d in B i r c h c o n t r o l s t h i s a p p e a l . 
I S S U E N O . II 
P L A I N T I F F F A I L E D TO F I L E A P R O P E R 
N O T I C E OF C L A I M AS R E Q U I R E D BY 
T H E U T A H G O V E R N M E N T A L I M M U N I T Y 
A C T . 
T h e U t a h G o v e r n m e n t a l I m m u n i t y A c t m a n d a t e s t h a t a 
N o t i c e of C l a i m be f i l e d w i t h t h e " g o v e r n i n g b o d y " of a 
p o l i t i c a l s u b d i v i s i o n b e f o r e an a c t i o n may be i n s t i t u t e d a g a i n s t 
t h e g o v e r n m e n t a l e n t i t y . S p e c i f i c a l l y , t h e G o v e r n m e n t a l 
I m m u n i t y A c t p r o v i d e s : 
A c l a i m a g a i n s t a p o l i t i c a l s u b d i v i s i o n , or 
a g a i n s t i t s e m p l o y e e for an a c t or o m i s s i o n o c c u r r i n g 
d u r i n g t h e p e r f o r m a n c e of h i s d u t i e s , w i t h i n t h e s c o p e 
of e m p l o y m e n t , or u n d e r c o l o r of a u t h o r i t y , is b a r r e d 
u n l e s s n o t i c e of c l a i m is f i l e d w i t h t h e g o v e r n i n g 
b o d y of t h e p o l i t i c a l s u b d i v i s i o n w i t h i n o n e y e a r 
a f t e r t h e c l a i m a r i s e s . . . . 
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U t a h C o d e A n n . § 6 3 - 3 0 - 1 3 ( 1 9 9 3 ) ( e m p h a s i s a d d e d ) . U t a h 
C o u r t s h a v e h e l d t h a t t h e s t a t u t o r y n o t i c e r e q u i r e m e n t is a 
j u r i s d i c t i o n a l r e q u i r e m e n t and a p r e c o n d i t i o n to s u i t . See 
L a m a r r v . U t a h S t a t e D e p t . of T r a n s p . , 828 P . 2 d 5 3 5 , 540 ( U t a h 
C t . A p p . 1 9 9 2 ) ( q u o t i n g M a d s e n v. B o r t h i c k . 769 P . 2 d 2 4 5 , 2 5 0 
( U t a h 1 9 8 8 ) ) . See a l s o N i e l s o n v. G u r l e v . 888 P . 2 d 1 3 0 , 1 3 3 - 3 5 
( U t a h C t . A p p . 1 9 9 5 ) . S e c t i o n 6 3 - 3 0 - 1 3 of t h e G o v e r n m e n t a l 
I m m u n i t y Ac t is a " c o m p a n i o n " s t a t u t e to s e c t i o n 6 3 - 3 0 - 1 2 
c i t e d by t h e c o u r t in L a m a r r . L a m a r r . 828 P . 2 d at 5 4 2 . 
" S e c t i o n 6 3 - 3 0 - 1 3 is i d e n t i c a l to s e c t i o n 6 3 - 3 0 - 1 2 e x c e p t t h a t 
t h e f o r m e r a p p l i e s to p o l i t i c a l s u b d i v i s i o n s , w h e r e a s t h e l a t t e r 
a p p l i e s to s t a t e a g e n c i e s . " I_d. 
L a c k of j u r i s d i c t i o n c a n be r a i s e d at any t i m e by any p a r t y 
or t h e c o u r t . See O l s o n v. S a l t L a k e C i t y S c h o o l D i s t . . 724 
P . 2 d 9 6 0 , 964 ( U t a h 1 9 8 6 ) . Rul< ^ h ) ( 2 ) of the U t a h R u l e s of 
C i v i l P r o c e d u r e m a k e s d i s m i s s a l for l a c k o f j u r i sd i c t io n 
m a n d a t o r y . F a i l u r e to g i v e p r o p e r n o t i c e u n d e r s e c t i o n 6 3 - 3 0 -
13 is g r o u n d s for d i s m i s s a l of t h e s u i t . L a m a r r v. U t a h S t a t e 
D e p t . of T r a n s p . . 8 2 8 P . 2 d 5 3 5 , 541 ( U t a h C t . A p p . 1 9 9 2 ) . 
M o r e o v e r , " a c t u a l n o t i c e c a n n o t c u r e a f a i l u r e to c o m p l y 
w i t h t h e n o t i c e p r o v i s i o n s of t h e G o v e r n m e n t a l I m m u n i t y A c t . 
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i d . ( C i t i n g V a r o z v . S e v e y . 5 0 6 P . 2 d 4 3 5 ( U t a h 1 9 7 3 ) ) . Se e 
a l s o S e a r s v. S o u t h w o r t h . 563 P . 2 d 1 9 2 , 194 ( U t a h 1 9 7 7 ) . U t a h 
C o u r t s h a v e c o n s i s t e n t l y h e l d t h a t w h e r e a c a u s e of a c t i o n is 
b a s e d u p o n a s t a t u t e , f u l l c o m p l i a n c e w i t h i t s r e q u i r e m e n t s is a 
c o n d i t i o n p r e c e d e n t to t h e r i g h t to m a i n t a i n a s u i t . L a m a r r . 
8 2 8 P . 2 d at 5 4 2 . See a l s o S e a r s v. S o u t h w o r t h . 563 P . 2 d 1 9 2 , 
194 ( U t a h 1 9 7 7 ) ; S c a r b o r o u g h v. G r a n i t e S c h o o l D i s t . 531 P . 2 d 
4 8 0 ( U t a h 1 9 7 5 ) . F u r t h e r m o r e , t h e n o t i c e of c l a i m p r o v i s i o n 
" [ o p e r a t e s ] as a o n e - y e a r s t a t u t e of l i m i t a t i o n s in c a s e s b r o u g h t 
a g a i n s t a g o v e r n m e n t a l e n t i t y . " W a r r e n v. P r o v o C i t y C o r p . , 
8 3 8 P . 2 d 1125 ( U t a h 1 9 9 2 ) . A t i m e l y n o t i c e of c l a i m is 
r e q u i r e d of a l l p l a i n t i f f s w h o w o u l d b r i n g s u i t a g a i n s t a 
g o v e r n m e n t a l e n t i t y . 
T h e g o v e r n m e n t a l i m m u n i t y a c t r e q u i r e s s e r v i c e of 
p l a i n t i f f ' s N o t i c e of C l a i m u p o n t h e " g o v e r n i n g b o d y " of S a l t 
L a k e C o u n t y , t h e S a l t L a k e C o u n t y C o m m i s s i o n . P l a i n t i f f 
s e r v e d h e r N o t i c e of C l a i m u p o n M s . T r i s h M c D o n a l d , t h e 
c l a i m s a d j u s t e r in t h e S a l t L a k e C o u n t y A t t o r n e y ' s O f f i c e . M s . 
M c D o n a l d is n o t t h e g o v e r n i n g b o d y of S a l t L a k e C o u n t y . 
P l a i n t i f f f a i l e d to d e a l w i t h t h e p r o v i s i o n s of t h e U t a h 
G o v e r n m e n t a l I m m u n i t y A c t . P l a i n t i f f f a i l e d to p r o p e r l y f i l e 
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h e r N o t i c e of C l a i m as r e q u i r e d by s t a t u t e . T h e r e f o r e , ti s 
C o u r t s h o u l d u p h o l d t h e o r d e r of t h e t r i a l c o u r t and d i s m i s s 
p l a i n t i f f s a p p e a l . 
n n t i f f r e c i t e s s e v e r e a s o n s w h i c h she a r g u e s e n t i t l e s 
he r to r e v e r s a l of t h e t r i a l c o u r t ' s d e c i s i o n . Al l a r e w i t h o u t 
m e r i t and s h o u l d be d i s r e g a r d e d F i r s t , p l a i n t i f f a r g u e s t h a t 
t h e t r i a l c o u r t i g n o r e d s e v e r a l d i s p o s i t i v e f a c t s w h i c h w o u l d 
h a v e a l l o w e d t h e p l a i n t i f f t o p r e v a i l ' lie l o w e r c o u r t . 
H o w e v e r , t h e o n l y i s s u e to be d e c i d e d by t h e t r i a l c o u r t w a s 
w h e t h e r p l a i n t i f f s e r v e d h e r N o t i c e of C l a i m u p o n t h e 
" g o v e r n i n g b o d y " of S a l t L a k e C o u n t y as r e q u i r e d by t h e U t a h 
G o v e r n m m u n i t y A c t 1 1 i t i f f r e a d i l y a d m i t s t h a t h e r 
N o t i c e of C l a i m w a s n o t s e r v e d u p o n t h e g o v e r n i n g b o d y of S a l t 
L a k e C o u n t y , t h e S a l t L a k e C o u n t y C o m m i s s i o n . P l a i n t i f f ' s 
N o t i c e of C l a i m c l e a r l y i n d i c a t e s t h a t it w a s no t s e r v e d u p o n 
t h e g o v e r n i n g b o d y of S a l t L a k e C o u n t y . As s u c h , no o t h e r 
s h o w i n g w a s r e q u i r e d to be m a d e by S a l t L a k e C o u n t y . 
P l a i n t i f f ' s own a d m i s s i o n a n d p l a i n t i f f ' s N o t i c e of C l a i m 
e s t a b l i s h a l l t h e e l e m e n t s n e c e s s a r y for S a l t L a k e C o u n t y to 
s u c c e e d on i t s m o t i o n . If p l a i n t i f f t h o u g h t t h a t o t h e r f a c t s 
s h o u l d be b r o u g h t b e f o r e t h e t r i a l c o u r t t h e n it w a s t he 
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p l a i n t i f f ' s r e s p o n s i b i l i t y to p r e s e n t t h o s e f a c t s to t h e c o u r t . 
P l a i n t i f f h a d t h e o p p o r t u n i t y to a r g u e h e r c a s e b e f o r e t h e t r i a l 
c o u r t . P l a i n t i f f in f a c t d i d r a i s e s e v e r a l i s s u e s b e f o r e t h e t r i a l 
c o u r t . H o w e v e r , t h e t r i a l c o u r t s i m p l y r u l e d a g a i n s t t h e 
p l a i n t i f f . P l a i n t i f f c a n n o t n o w say t h a t t h e t r i a l c o u r t f a i l e d to 
r u l e on t h e i s s u e s w h e n a l l i s s u e s w e r e p r e s e n t e d to t h e t r i a l 
c o u r t or w e r e a v a i l a b l e for p l a i n t i f f to p r e s e n t to t h e t r i a l 
c o u r t . 
P l a i n t i f f n e x t a t t e m p t s to a l l e v i a t e h e r o w n f a i l u r e to 
p r e s e n t s u f f i c i e n t e v i d e n c e b e f o r e t h e t r i a l c o u r t by a r g u i n g 
t h a t d e f e n d a n t s f a i l e d to a d m i t or d e n y t h e a l l e g a t i o n s in h e r 
a t t o r n e y ' s a f f i d a v i t , a n d t h e r e f o r e t h e a l l e g a t i o n s a r e d e e m e d 
a d m i t t e d . P l a i n t i f f s h o u l d n o t be p e r m i t t e d to e n g a g e in t h i s 
l e g a l s l i g h t - o f - h a n d . P l a i n t i f f u s e s R u l e 8 ( d ) , U t a h R u l e s of 
C i v i l P r o c e d u r e to s u p p o r t h e r c o n t e n t i o n t h a t t h e d e f e n d a n t s 
f a i l u r e to a d m i t or d e n y t h e a l l e g a t i o n s c o n t a i n e d in t h e 
a f f i d a v i t of p l a i n t i f f ' s c o u n s e l w o r k as an a d m i s s i o n a g a i n s t 
d e f e n d a n t s . R e l i a n c e u p o n R u l e 8 ( d ) is m i s p l a c e d . R u l e 8 ( d ) 
s t a t e s t h a t " [ a ] v e r m e n t s in a p l e a d i n g to w h i c h a r e s p o n s i v e 
p l e a d i n g is r e q u i r e d . . . a r e a d m i t t e d w h e n n o t d e n i e d in t h e 
r e s p o n s i v e p l e a d i n g . " R u l e 8 ( d ) , U t a h R u l e s of C i v i l P r o c e d u r e 
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( e m p h a s i s a d d e d ) . P l a i n t i f f i g n o r e s t h e f ac t t h a t t h i s r u l e o n l y 
a p p l i e s to " p l e a d i n g s . " A m o t i o n to d i s m i s s and an a f f i d a v i t in 
o p p o s i t i o n to a m o t i o n to d i s m i s s a r e n o t p l e a d i n g s w i t h i n t h e 
m e a n i n g of R u l e s 7 and 8 ( d ) , U t a h R u l e s of C i v i l P r o c e d u r e . 
T h e r e f o r e , p l a i n t i f f ' s a r g u m e n t t h a t d e f e n d a n t s a d m i t t e d s e v e r a l 
e l e m e n t s of p l a i n t i f f ' s d e f e n s e by f a i l i n g to d e n y t h e m is 
w h o l l y w i t h o u t m e r i t and s h o u l d be i g n o r e d by t h i s C o u r t . It is 
d i s i n g e n u o u s of p l a i n t i f f to s e e k to o b t a i n h e r d e s i r e d r e s u l t by 
t h e s e m e a n s . 
N e x t , p l a i n t i f f a r g u e s t h a t t h e a f f i d a v i t of D o n a l d S a w a y a , 
is i n c o m p e t e n t and s h o u l d be i g n o r e d . Mr . S a w a y a is C h i e f 
D e p u t y of t h e G o v e r n m e n t a l S e r v i c e s D i v i s i o n of t h e S a l t L a k e 
C o u n t y A t t o r n e y ' s O f f i c e . T h e S a l t L a k e C o u n t y A t t o r n e y ' s 
O f f i c e is t h e l e g a l r e p r e s e n t a t i v e of t h e S a l t L a k e C o u n t y . In 
h i s a f f i d a v i t M r . S a w a y a s t a t e s : 
" 4 . M s . M c D o n a l d is n o t t h e ' g o v e r n i n g b o d y ' of 
S a l t L a k e C o u n t y , n o r h a s s h e b e e n a u t h o r i z e d to 
a c c e p t n o t i c e s of c l a i m on b e h a l f of t h e g o v e r n i n g 
b o d y of S a l t L a k e C o u n t y . 
6. S a l t L a k e C o u n t y h a s at no t i m e w a i v e d t h e 
n o t i c e p r o v i s i o n s of t h e U t a h G o v e r n m e n t a l I m m u n i t y 
A c t . S a l t L a k e C o u n t y r e q u i r e s s t r i c t c o m p l i a n c e 
w i t h a l l t e r m s of t h e U t a h G o v e r n m e n t a l I m m u n i t y 
A c t . " 
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See A p p e l l a n t ' s E x h i b i t 7 , A f f i d a v i t of S a w a y a a t t a c h e d to 
M e m o r a n d u m in O p p o s i t i o n , at 2 . T h i s a f f i d a v i t f u l l y s u p p o r t s 
d e f e n d a n t s ' p o s i t i o n t h a t t h e n o t i c e p r o v i s i o n s of t h e U t a h 
G o v e r n m e n t a l I m m u n i t y A c t h a v e n o t b e e n w a i v e d by S a l t L a k e 
C o u n t y and t h a t S a l t L a k e C o u n t y r e q u i r e s s t r i c t c o m p l i a n c e 
w i t h t h e U t a h G o v e r n m e n t a l I m m u n i t y A c t . T h e a f f i d a v i t is 
c o m p e t e n t and p r o b a t i v e of d e f e n d a n t ' s c o n t e n t i o n t h a t p l a i n t i f f 
f a i l e d to p r o p e r l y f i l e h e r N o t i c e of C l a i m . 
P l a i n t i f f n e x t a r g u e s t h a t s e r v i c e w a s m a d e u p o n t h e S a l t 
L a k e C o u n t y A t t o r n e y ' s O f f i c e as a m e a n s of e n s u r i n g e f f i c i e n t 
p r o c e s s i n g of he r c l a i m . P l a i n t i f f s t a t e s t h a t " [ e ] v e r y 
e x p e r i e n c e d a d m i n i s t r a t o r a n d a t t o r n e y , w h e t h e r r e p r e s e n t i n g 
l a r g e i n s t i t u t i o n s or d e a l i n g w i t h t h e m f rom t h e o u t s i d e , h a s 
had o c c a s i o n s w h e n i m p o r t a n t p a p e r s h a v e h a d no r e s p o n s e 
b e c a u s e t h e y w e r e n ' t s u b m i t t e d to t h e p e r s o n k n o w l e d g e a b l e 
a n d r e s p o n s i v e . " A p p e l l a n t ' s B r i e f at 1 3 . P l a i n t i f f h e r e a r g u e s 
t h a t t h e U t a h G o v e r n m e n t a l I m m u n i t y A c t s h o u l d be i g n o r e d 
b e c a u s e S a l t L a k e C o u n t y is a l a r g e e n t i t y , a n d p l a i n t i f f ' s 
N o t i c e of C l a i m may g e t l o s t in t h e s h u f f l e . By t h i s a r g u m e n t 
p l a i n t i f f t r i e s to e x c u s e h e r o w n n e g l e c t w i t h t h e r u m o r e d 
n e g l e c t of l a r g e e n t i t i e s . T h e p r o c e d u r e t h a t S a l t L a k e C o u n t y 
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f o l l o w s is t h a t p r o c e d u r e s e t o u t in t h e G o v e r n m e n t a l I m m u n i t y 
A c t . If p r o p e r s e r v i c e of p l a i n t i f f ' s N o t i c e of C l a i m w a s m a d e , 
and p l a i n t i f f ' s N o t i c e of C l a i m w a s l o s t in t h e s h u f f l e , t h e n 
p l a i n t i f f ' s c l a i m w o u l d h a v e b e e n d e n i e d a f t e r n i n e t y d a y s and 
p l a i n t i f f w o u l d be e n t i t l e d to f i l e s u i t . H o w e v e r , p l a i n t i f f d id 
n o t f i l e he r c l a i m as r e q u i r e d . 
P l a i n t i f f ' s n e x t a r g u m e n t is t h a t R u l e 5 ( b ) , U t a h R u l e s of 
C i v i l P r o c e d u r e a l l o w s s e r v i c e u p o n a p a r t y ' s a t t o r n e y . 
H o w e v e r , p l a i n t i f f i g n o r e s t h e f ac t t h a t t h e r u l e s of c i v i l 
p r o c e d u r e do no t c o n t r o l t h e p r o v i s i o n s of t h e U t a h 
G o v e r n m e n t a l I m m u n i t y A c t . T h e U t a h R u l e s of C i v i l P r o c e d u r e 
o n l y a p p l y w h e n s e r v i c e u p o n a p a r t y is r e q u i r e d " u n d e r t h e s e 
r u l e s [ U t a h R u l e s of C i v i l P r o c e d u r e ] . " T h e I m m u n i t y Ac t is 
s e p a r a t e and a p a r t f rom t h e r u l e s of c i v i l p r o c e d u r e . T h e 
I m m u n i t y Ac t c l e a r l y s t a t e s w h o a n o t i c e of c l a i m m u s t be 
s e r v e d o n . T h e s p e c i f i c p r o v i s i o n s of t h e I m m u n i t y Ac t c o n t r o l 
o v e r t h e g e n e r a l p r o v i s i o n s of t h e r u l e s of c i v i l p r o c e d u r e . 
P l a i n t i f f n e x t a r g u e s t h a t R u l e 4 ( e ) ( l l ) , U t a h R u l e s of 
C i v i l P r o c e d u r e a l l o w s for p e r s o n a l s e r v i c e u p o n t h e S a l t L a k e 
C o u n t y A t t o r n e y ' s O f f i c e . A g a i n , p l a i n t i f f u s e s t h e w r o n g 
s e c t i o n of t h e R u l e s . R u l e 4 ( e ) ( l l ) g o v e r n s s e r v i c e u p o n an 
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a g e n c y of t h e s t a t e . S a l t L a k e C o u n t y is n o t an a g e n c y of t h e 
s t a t e . E v e n if p l a i n t i f f w e r e a l l o w e d to be b e n e f i t f rom t h e 
p r o v i s i o n s of t h e U t a h R u l e s of C i v i l P r o c e d u r e , w h i c h s h e 
c a n n o t , t h e p r o p e r s e c t i o n is R u l e 4 ( e ) ( 7 ) , s e r v i c e u p o n a 
c o u n t y . T h a t r u l e r e q u i r e s s e r v i c e u p o n t h e c o u n t y c l e r k . If 
p l a i n t i f f w e r e a l l o w e d to b e n e f i t f r om t h i s s e c t i o n , w h i c h s h e is 
n o t , s e r v i c e w o u l d be r e q u i r e d u p o n t h e c o u n t y c l e r k , w h o m t h e 
p l a i n t i f f d i d n o t s e r v e . A g a i n , p l a i n t i f f is n o t p r o v i d e d r e l i e f . 
P l a i n t i f f ' s n e x t a r g u m e n t is t h a t t h e c o u n t y d e s i g n a t e d M s . 
T r i s h M c D o n a l d , a c l a i m s a d j u s t e r in t h e c o u n t y a t t o r n e y ' s 
o f f i c e as t h e p r o p e r p r o c e s s a g e n t for S a l t L a k e C o u n t y . T h i s 
is m e r e l y a v a r i a t i o n of p l a i n t i f f ' s e q u i t a b l e e s t o p p e l a r g u m e n t . 
See A p p e l l e e s B r i e f , I s s u e N o . I I I . P l a i n t i f f c a n n o t 
s u b s t a n t i a t e h e r c l a i m t h a t S a l t L a k e C o u n t y d e s i g n a t e d 
s o m e o n e o t h e r t h a t t h e c o u n t y c o m m i s s i o n to r e c e i v e p l a i n t i f f ' s 
n o t i c e of c l a i m . In f a c t , p l a i n t i f f ' s a r g u m e n t is d i r e c t l y 
c o n t r a r y to t h e a f f i d a v i t of D o n a l d S a w a y a , w h e r e M r . S a w a y a 
i n d i c a t e s t h a t " M s . M c D o n a l d is n o t t h e ' g o v e r n i n g b o d y ' of 
S a l t L a k e C o u n t y , n o r h a s s h e b e e n a u t h o r i z e d to a c c e p t n o t i c e s 
of c l a i m on b e h a l f of t h e g o v e r n i n g b o d y of S a l t L a k e C o u n t y . " 
A p p e l l a n t ' s E x h i b i t 7 , at E x h i b i t 2 , p a g e 2 . 
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F i n a l l y , p l a i n t i f f a r g u e s t h a t d e f e n d a n t s f o o l e d p l a i n t i f f ' s 
c o u n s e l i n t o a c t i n g to t h e d e t r i m e n t of t h e p l a i n t i f f . H e r e , 
p l a i n t i f f ' s a t t o r n e y t r i e s to p o i n t h i s f i n g e r at d e f e n d a n t s in an 
a t t e m p t to a v o i d t h e b l a m e t h a t s h o u l d m o r e p r o p e r l y be 
s h o u l d e r e d by h i m . P l a i n t i f f ' s a r g u m e n t i g n o r e s t h e c l e a r and 
u n a m b i g u o u s l a n g u a g e of t h e U t a h G o v e r n m e n t a l I m m u n i t y A c t . 
T h e A c t s t a t e s t h a t p l a i n t i f f is r e q u i r e d to s e r v e he r n o t i c e of 
c l a i m u p o n t h e " g o v e r n i n g b o d y " of S a l t L a k e C o u n t y . A c l a i m s 
a d j u s t e r in t h e S a l t L a k e C o u n t y A t t o r n e y ' s O f f i c e is no t t h e 
g o v e r n i n g b o d y of S a l t L a k e C o u n t y . Any l e g a l a d v i c e t h a t 
p l a i n t i f f ' s a t t o r n e y d e s i r e d s h o u l d h a v e c o m e f rom t h e U t a h 
G o v e r n m e n t a l I m m u n i t y A c t i t s e l f , and n o t f rom a s e c r e t a r y 
e m p l o y e d by t h e S a l t L a k e C o u n t y C o m m i s s i o n . A l l d o u b t s 
a b o u t w h o p l a i n t i f f s h o u l d h a v e s e r v e d h e r N o t i c e of C l a i m 
u p o n s h o u l d h a v e b e e n r e s o l v e d by t h e s t a t u t o r y s o u r c e t h a t 
c r e a t e d p l a i n t i f f ' s r i g h t to s u e S a l t L a k e C o u n t y and c r e a t e d t h e 
N o t i c e of C l a i m r e q u i r e m e n t . 
I S S U E N O . I l l 
E Q U I T A B L E E S T O P P E L MAY N O T BE 
I N V O K E D A G A I N S T D E F E N D A N T S 
19 
P l a i n t i f f a r g u e s t h a t d e f e n d a n t s a r e e s t o p p e d f rom 
a s s e r t i n g t h a t p l a i n t i f f ' s N o t i c e of C l a i m w a s n o t p r o p e r l y f i l e d 
b e c a u s e a s e c r e t a r y in t h e S a l t L a k e C o u n t y C o m m i s s i o n ' s 
o f f i c e i n s t r u c t e d p l a i n t i f f ' s c o u n s e l to f i l e a N o t i c e of C l a i m 
w i t h t h e c o u n t y a t t o r n e y ' s o f f i c e . T h e t r i a l c o u r t r u l e d t h a t 
e q u i t a b l e e s t o p p e l c o u l d n o t be i n v o k e d a g a i n s t d e f e n d a n t s . 
See A p p e l l a n t ' s E x h i b i t 9 , O r d e r D e n y i n g M o t i o n at 1-2. T h e 
f a c t s i n d i c a t e t h a t d e f e n d a n t s a r e n o t e s t o p p e d f rom a s s e r t i n g 
t h a t p l a i n t i f f ' s N o t i c e of C l a i m w a s n o t p r o p e r l y f i l e d . 
T h e c o n t r o l l i n g c a s e in t h i s a r e a is U t a h S t a t e U n i v . v. 
S u t r o & C o . . 6 4 6 P . 2 d 7 1 5 ( U t a h 1 9 8 2 ) . In S u t r o t h e U t a h 
S u p r e m e C o u r t h e l d : " W e h a v e no d o u b t a b o u t t h e s o u n d n e s s 
no r t h e s a l u t a r y p u r p o s e of t h e r u l e t h a t e s t o p p e l g e n e r a l l y is 
no t a s s e r t a b l e a g a i n s t t h e g o v e r n m e n t or g o v e r n m e n t a l 
i n s t i t u t i o n s . " Ld. at 7 1 8 . T h e r e is a l i m i t e d e x c e p t i o n to t h i s 
g e n e r a l p r i n c i p l e for u n u s u a l c i r c u m s t a n c e s " w h e r e it is p l a i n 
t h a t t h e i n t e r e s t s of j u s t i c e so r e q u i r e . " Ld. at 7 2 0 . T h i s 
e x c e p t i o n a p p l i e s o n l y if " t h e f a c t s may be f o u n d w i t h s u c h 
c e r t a i n t y , and t h e u n j u s t i c e s u f f e r e d is of s u f f i c i e n t g r a v i t y , to 
i n v o k e t h e e x c e p t i o n . " Ld. 
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" T h e few c a s e s in w h i c h U t a h c o u r t s h a v e p e r m i t t e d 
e s t o p p e l a g a i n s t t h e g o v e r n m e n t h a v e i n v o l v e d v e r y s p e c i f i c 
w r i t t e n r e p r e s e n t a t i o n s by a u t h o r i z e d g o v e r n m e n t e n t i t i e s . " 
A n d e r s o n v. P u b l i c S e r v i c e C o m m ' n of U t a h . 839 P . 2 d 8 2 2 , 827 
( U t a h 1 9 9 2 ) ( e m p h a s i s a d d e d ) . S_ e^ C e l e b r i t y C l u b . I n c . v. U t a h 
L i q u o r C o n t r o l C o m m . . 6 0 2 P . 2 d 6 8 9 ( U t a h 1 9 7 9 ) ( r e l y i n g on 
w r i t t e n r e p r e s e n t a t i o n s by t h e L i q u o r C o n t r o l C o m m i s s i o n t h a t 
t h e l o c a t i o n of a p r o p o s e d l i q u o r s t o r e in a p r o p o s e d p r i v a t e 
c l u b f a c i l i t y s a t i s f i e d t h e 6 0 0 f o o t z o n i n g r e q u i r e m e n t ) ; 
E l d r e d g e v. U t a h S t a t e R e t i r e m e n t B d . . 795 P . 2 d 6 7 1 ( U t a h C t . 
A p p . 1 9 9 0 ) ( r e p r e s e n t a t i v e s of t h e r e t i r e m e n t o f f i c e m a d e o r a l 
and w r i t t e n s t a t e m e n t s a s s u r i n g p l a i n t i f f t h a t he w o u l d be 
c r e d i t e d w i t h t h e y e a r s of e m p l o y m e n t in q u e s t i o n ) . In 
A n d e r s o n t h e U t a h S u p r e m e C o u r t r e i t e r a t e d t h a t o n l y " w e l l -
s u b s t a n t i a t e d r e p r e s e n t a t i o n s by g o v e r n m e n t e n t i t i e s " w o u l d be 
s u f f i c i e n t to e s t o p a g o v e r n m e n t a l e n t i t y . A n d e r s o n . 839 P . 2 d 
at 8 2 8 . 
In t h e p r e s e n t c a s e p l a i n t i f f f a i l e d to s u f f i c i e n t l y 
s u b s t a n t i a t e h e r a l l e g a t i o n t h a t a s e c r e t a r y in t h e S a l t L a k e 
C o u n t y C o m m i s s i o n ' s o f f i c e i n s t r u c t e d p l a i n t i f f ' s c o u n s e l to 
f i l e h e r n o t i c e of c l a i m w i t h a c l a i m s a d j u s t e r e m p l o y e d in t h e 
21 
S a l t L a k e C o u n t y A t t o r n e y ' s O f f i c e . T h e r e a r e no w r i t t e n 
s t a t e m e n t s or r e p r e s e n t a t i o n s m e m o r i a l i z i n g t h i s c o n v e r s a t i o n . 
W i t h o u t s u c h e v i d e n c e , p l a i n t i f f ' s b a r e a l l e g a t i o n s f a l l far 
s h o r t of t h e " w e l l - s u b s t a n t i a t e d r e p r e s e n t a t i o n s " r e q u i r e d by 
U t a h C o u r t s . T h i s is t h e v e r y r e a s o n w h y U t a h c o u r t s 
c o n s i s t e n t l y h o l d t h a t e s t o p p e l m a y n o t be i n v o k e d a g a i n s t a 
g o v e r n m e n t a l e n t i t y . 
A d d i t i o n a l l y , p l a i n t i f f ' s r e l i a n c e u p o n E l d r i d g e v. U t a h 
S t a t e R e t i r e m e n t B d . . 7 9 5 P . 2 d 671 ( U t a h C t . A p p . 1 9 9 0 ) is 
m i s p l a c e d . In E l d r i d g e t h e p l a i n t i f f r e l i e d on o r a l and w r i t t e n 
s t a t e m e n t s a s s u r i n g h i m t h a t he w o u l d be c r e d i t e d for t h e y e a r s 
of e m p l o y m e n t in q u e s t i o n . I d . at 6 7 2 - 7 3 . T h e f a c t t h a t 
w r i t t e n r e p r e s e n t a t i o n s w e r e m a d e to t h e p l a i n t i f f w e i g h e d 
h e a v i l y in t h e c o u r t ' s a n a l y s i s . T h e r e a r e no s u c h w r i t t e n 
r e p r e s e n t a t i o n s ,in t h e p r e s e n t c a s e . As s u c h , p l a i n t i f f ' s 
e s t o p p e l a r g u m e n t s h o u l d f a i l . 
P l a i n t i f f c i t e s F M A F i n a n c i a l C o r p . v. H a n s e n D a i r y I n c . . 
6 1 7 P . 2 d 3 2 7 ( U t a h 1 9 8 0 ) in s u p p o r t of h e r e s t o p p e l a r g u m e n t . 
H o w e v e r , FMA s t a t e s t h a t t h e t e s t is " w h e t h e r t h e r e is c o n d u c t , 
by a c t or o m i s s i o n , by w h i c h o n e p a r t y , k n o w i n g l y l e a d s 
a n o t h e r p a r t y , r e a s o n a b l y r e l y i n g t h e r e o n , to t a k e s o m e c o u r s e 
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of a c t i o n , w h i c h w i l l r e s u l t in h i s d e t r i m e n t if t h e f i r s t p a r t y is 
a l l o w e d to r e p u d i a t e or d e n y h i s c o n d u c t or r e p r e s e n t a t i o n . " 
I d . a t 3 3 0 ( E m p h a s i s a d d e d ) . S i m i l a r l y in S t u c k e r v. S u m m i t 
C o u n t y . 870 P . 2 d 2 8 3 ( U t a h C t . A p p . 1 9 9 4 ) t h i s C o u r t h e l d t h a t 
" e q u i t a b l e e s t o p p e l a p p l i e s o n l y w h e n ' t h e c o u n t y [ h a s ] 
c o m m i t t e d an ac t or o m i s s i o n u p o n w h i c h t h e d e v e l o p e r c o u l d 
r e l y in g o o d f a i t h in m a k i n g s u b s t a n t i a l c h a n g e s in p o s i t i o n or 
i n c u r r i n g e x t e n s i v e e x p e n s e s . " 1 I_d. at 2 9 0 . T a k e n t o g e t h e r 
F M A and S t u c k e r s t a n d for t h e p r o p o s i t i o n t h a t t h e i n j u r e d 
p a r t y m u s t a c t r e a s o n a b l y a n d t h e p a r t y s o u g h t to be e s t o p p e d 
m u s t c o m m i t an a c t u p o n w h i c h p l a i n t i f f c o u l d r e l y in g o o d 
f a i t h . 
In t h e p r e s e n t c a s e t h e c o u n t y d i d n o t c o m m i t an a c t u p o n 
w h i c h p l a i n t i f f c o u l d r e l y in g o o d f a i t h , a n d t h e p l a i n t i f f h a s 
n o t a c t e d r e a s o n a b l y . T h e ac t t h a t p l a i n t i f f r e l i e d u p o n w a s a 
t e l e p h o n e c a l l by h e r a t t o r n e y to a s e c r e t a r y in t h e S a l t L a k e 
C o u n t y C o m m i s s i o n ' s o f f i c e . P l a i n t i f f d o e s n o t a l l e g e t h a t a 
C o u n t y C o m m i s s i o n e r w a i v e d t h e r e q u i r e m e n t s of t h e U t a h 
G o v e r n m e n t a l I m m u n i t y A c t . F u r t h e r m o r e , p l a i n t i f f d o e s n o t 
a l l e g e t h a t a w r i t t e n w a i v e r w a s o b t a i n e d by p l a i n t i f f . P l a i n t i f f 
r e l i e d u p o n an o r a l r e p r e s e n t a t i o n by an u n n a m e d and 
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u n a c c o u n t a b l e e m p l o y e e of t h e c o m m i s s i o n ' s o f f i c e s t a f f in 
d e t e r m i n i n g w h e r e to f i l e h e r N o t i c e of C l a i m . T h i s is n o t t h e 
t y p e of a c t w h i c h p l a i n t i f f c o u l d r e a s o n a b l y r e l y u p o n in g o o d 
f a i t h , p a r t i c u l a r l y in l i g h t of t h e f a c t t h a t t h e n o t i c e p r o v i s i o n s 
of t h e U t a h G o v e r n m e n t a l I m m u n i t y A c t a r e c l e a r and 
u n a m b i g u o u s , and c o n t r a r y to t h e a d v i c e p l a i n t i f f w a s a l l e g e d l y 
g i v e n . As s u c h , S a l t L a k e C o u n t y s h o u l d n o t be e s t o p p e d f rom 
a s s e r t i n g p l a i n t i f f ' s f a i l u r e to c o m p l y w i t h t h e n o t i c e 
p r o v i s i o n s of t h e U t a h G o v e r n m e n t a l I m m u n i t y A c t . 
I S S U E N O . IV 
S T R I C T C O M P L I A N C E IS R E Q U I R E D BY 
U T A H C O U R T S , N O T 
" H Y P E R T E C H N I C A L I T Y " 
P l a i n t i f f a r g u e s t h a t t h i s C o u r t s h o u l d r e v e r s e t h e t r i a l 
c o u r t ' s d e c i s i o n b e c a u s e t h e t r i a l c o u r t ' s d e c i s i o n w a s b a s e d 
u p o n a " h y p e r t e c h n i c a l i t y " a n d t h e c o u n t y w a s n o t p r e j u d i c e d 
by p l a i n t i f f ' s f a i l u r e to c o m p l y w i t h t h e U t a h G o v e r n m e n t a l 
I m m u n i t y A c t . H o w e v e r , U t a h c o u r t s h a v e h e l d t h a t " fu l l 
c o m p l i a n c e " w i t h t h e U t a h G o v e r n m e n t a l I m m u n i t y A c t is 
r e q u i r e d , n o t " h y p e r t e c h n i c a l i t y , " a n d p r e j u d i c e to d e f e n d a n t s 
n e e d n o t be s h o w n . 
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P l a i n t i f f ' s " h y p e r t e c h n i c a l i t y " a r g u m e n t is w i t h o u t m e r i t . 
U t a h C o u r t s h a v e c o n s i s t e n t l y h e l d t h a t w h e r e a c a u s e of a c t i o n 
is b a s e d u p o n a s t a t u t e , fu l l c o m p l i a n c e w i t h i t s r e q u i r e m e n t s is 
a c o n d i t i o n p r e c e d e n t to t h e r i g h t to m a i n t a i n a s u i t . L a m a r r v . 
U t a h S t a t e D e p t . of T r a n s p . . 828 P . 2 d 5 3 5 , 541 ( U t a h C t . A p p . 
1 9 9 2 ) . See a l s o S e a r s v. S o u t h w o r t h . 563 P . 2 d 1 9 2 , 194 ( U t a h 
1 9 7 7 ) ; S c a r b o r o u g h v. G r a n i t e S c h o o l D i s t . . 531 P . 2 d 4 8 0 ( U t a h 
1 9 7 5 ) . F u l l c o m p l i a n c e w i t h t h e G o v e r n m e n t a l I m m u n i t y Ac t 
r e q u i r e s s e r v i c e of p l a i n t i f f ' s N o t i c e of C l a i m u p o n t h e 
g o v e r n i n g b o d y of S a l t L a k e C o u n t y . P l a i n t i f f h a s no t f u l l y 
c o m p l i e d w i t h t h e s t a t u t e . In L a m a r r p l a i n t i f f ' s f a i l u r e to 
f u l l y c o m p l y w i t h t h e n o t i c e r e q u i r e m e n t s of t h e i m m u n i t y ac t 
r e n d e r e d L a m a r r ' s c l a i m f a t a l l y d e f e c t i v e . S i m i l a r l y , 
p l a i n t i f f ' s a c t i o n is f a t a l l y d e f e c t i v e b e c a u s e she f a i l e d to f u l l y 
c o m p l y w i t h t h e n o t i c e p r o v i s i o n of t h e i m m u n i t y a c t . 
R e q u i r i n g p l a i n t i f f to f u l l y c o m p l y w i t h t h e U t a h G o v e r n m e n t a l 
I m m u n i t y Ac t is n o t a h y p e r t e c h n i c a l i t y . In o r d e r to 
s u c c e s s f u l l y p r o s e c u t e a l a w s u i t m a n y r u l e s m u s t be f o l l o w e d . 
S t a t u t e s of l i m i t a t i o n s m u s t be m e t , c o m p l a i n t s m u s t be 
p r o p e r l y d r a f t e d , f i l e d and s e r v e d , a n d n o t i c e m u s t be p r o p e r l y 
g i v e n . P l a i n t i f f s h o u l d n o t be a l l o w e d to i g n o r e t h e U t a h 
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G o v e r n m e n t a l I m m u n i t y A c t a n d t h e n c ry f o u l w h e n d e f e n d a n t s 
i n s i s t t h a t t h e r u l e s be f o l l o w e d . F u l l c o m p l i a n c e w i t h t h e l a w 
c a n n e v e r be a " h y p e r t e c h n i c a l i t y . " 
F i n a l l y , p l a i n t i f f a r g u e s t h a t r e v e r s a l is w a r r a n t e d b e c a u s e 
t h e r e c o r d d o e s n o t s h o w a n y p r e j u d i c e to d e f e n d a n t s . 
H o w e v e r , p l a i n t i f f f a i l s to c i t e a n y a u t h o r i t y for t h e 
p r o p o s i t i o n t h a t d e f e n d a n t s n e e d to be p r e j u d i c e d to s u c c e e d on 
t h e i r m o t i o n to d i s m i s s . I n d e e d , no p r e j u d i c e to d e f e n d a n t s 
n e e d be s h o w n in o r d e r for t h e m to h a v e s u c c e e d e d on t h e i r 
m o t i o n in t h e t r i a l c o u r t . L i k e t h e r u n n i n g of a s t a t u t e of 
l i m i t a t i o n s , it is e n o u g h t h a t p l a i n t i f f h a s f a i l e d to p r o p e r l y 
c o m m e n c e h e r l a w s u i t a g a i n s t d e f e n d a n t s . D e f e n d a n t s n e e d n o t 
m a k e any s h o w i n g b e y o n d t h e f a c t t h a t p l a i n t i f f h a s n o t f u l l y 
c o m p l i e d w i t h t h e t e r m s of t h e U t a h G o v e r n m e n t a l I m m u n i t y 
A c t . D e f e n d a n t s h a v e t h e r i g h t to i n s i s t u p o n fu l l c o m p l i a n c e 
w i t h t h e I m m u n i t y A c t . P l a i n t i f f h a s f a i l e d to c o m p l y w i t h t h e 
A c t . T h e r e f o r e , t h e d e c i s i o n of t h e t r i a l c o u r t s h o u l d be 
u p h e l d . 
I S S U E N O . V 
P L A I N T I F F IS N O T E N T I T L E D TO T H E 
A W A R D OF F E E S A N D C O S T S ON T H I S 
A P P E A L 
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P l a i n t i f f is n o t e n t i t l e d to t h e a w a r d of f e e s a n d c o s t s on 
t h i s a p p e a l . D e f e n d a n t s m o t i o n w a s w e l l g r o u n d e d in f a c t a n d 
w a r r a n t e d by e x i s t i n g l a w . T h e l a w is c l e a r -- p l a i n t i f f is 
r e q u i r e d to f i l e h e r N o t i c e of C l a i m w i t h t h e g o v e r n i n g b o d y of 
S a l t L a k e C o u n t y . P l a i n t i f f f a i l e d to do t h i s . D e f e n d a n t s ' 
m o t i o n to d i s m i s s w a s s u p p o r t e d by n u m e r o u s U t a h c a s e s . By 
a r g u i n g t h a t d e f e n d a n t s ' m o t i o n is f r i v o l o u s and t h a t p l a i n t i f f 
is e n t i t l e d to t h e a w a r d of f e e s and c o s t s , p l a i n t i f f h a s 
c o m p l e t e l y i g n o r e d t h e f a c t s of t h i s c a s e . 
C O N C L U S I O N 
B a s e d u p o n t h e f o r e g o i n g , t h i s C o u r t s h o u l d a f f i r m t h e 
t r i a l c o u r t ' s O r d e r D e n y i n g P l a i n t i f f ' s M o t i o n to Se t A s i d e 
O r d e r of D i s m i s s a l and d i s m i s s p l a i n t i f f ' s a p p e a l . 
D A T E D t h i s ^ C ^ d a y of A p r i l , 1 9 9 5 . 
D O U G L A S R. S H O R T 
S a l t L a k e C o u n t y A t t o r n e y 
'EL E. P O S T M A 
D e p u t y C o u n t y A t t o r n e y 
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A F F I D A V I T OF S E R V I C E 
S T A T E OF U T A H } 
: s s . 
C O U N T Y OF S A L T L A K E } 
M I C H A E L E. P O S T M A , b e i n g d u l y s w o r n , s t a t e s t h a t he i: 
t h e a t t o r n e y for A p p e l l e e s , S a l t L a k e C o u n t y and H e a t h e r J . 
M e r r i t t , and t h a t he s e r v e d t w o ( 2 ) c o p i e s of t h e B r i e f of 
A p p e l l e e s by m a i l i n g t r u e c o p i e s t h e r e o f , on t h e ^ d a y of 
A p r i l , 1 9 9 5 , to t h e f o l l o w i n g : 
S A M U E L K I N G 
A t t o r n e y s for P l a i n t i f f 
2 1 2 0 S o u t h 1 3 0 0 E a s t , N o . 3 0 1 
S a l t L a k e C i t y , U t a h 8 4 1 0 6 
:y A t t o r n e y 
A t t o r n e y for A p p e l l e e s 
1 9 9 5 . 
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